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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAT

WESTERN ZONE BENCH AT PUNE

r.A. NO. 25of 2020

IN

APPEAL NO. 17 OF 2O2O

IN THE MATTER OF:

ABHIJIT PRABHUDESAI

VERSUS

THE GOA STATE POLLUNON CONTROL BOARD & ORS.

...APPELLANT

...RESPONDENTS

REJOINDER TO REPLY OF RESPONDENT NO. 2 FILED VIA I,A. .2s12020

IN APPEAL NO. 17l2020

1. The above statutory Appeal 17 ot 2020(tNZ) was filed under Section 16 of the

National Green Tribunal Act, 2010 against the judgment and final order dated

15.10.2019, communicated on 24.10,2019 by the President of the Ld.

Administrative Tribunal, Goa in Appeal 5/2018/AIR titled, Abhifit Pnbhudesai v

Goa State Pollution Control Board & An4 whereby the Ld. Administrative Tribunal,

has disposed of the said appeal without giving any consideration to the various

grounds mised by the Appellant.

2. That the Appellant filed Pollution Appeal No, 5/2018/AIR under Section 28 of the

of the Air (Prevention and Control of Pollution) Act, 1981, before the President of

the Ld, Administrative Tribunal, Goa challenging the legality of the amendment to

the Consent to Operate dated 18.07.2018 granted by the Goa State Pollution

Control Board CGSPCB) to M/s Mormugao Port Trust, the Respondent No. 2.

3. That the Pollution Appeal No. 5/2018/AIR was filed especially to highlight the

fact that the impugned amendment No. 5/2556/6-PcBffech/8700 to the Consent

()
(---
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to Operate dated 18.07.2018 has been granted by the Respondent No.l in

absence of a prior Environment Clearance under the EIA Notification, 2006 for

such expansion, This exacerbates an existing illegality in so far as the project has

neither undergone assessment nor has it received Environment Clearance for

cargo handling of any quantum whatsoever.

4. That the Environment Impact Assessment Notification, 2006 requires all Poft

related activities to obtain prior Environment Clearance CEC). The Respondent

No. 2 had earlier applied for an EC, but such has not been granted for the

construction and use of the berth 9, nor for the handling of polluting and dirty

minerals, ores and cargoes such as coking coal/coke, wood chips, etc (which

have been permitted under the impugned Consent).

5. That however, the Ld. Administrative Tribunal, Goa dismissed the Appeal No.

5/2018/AIR on 15.10.2019, and such order was communicated to the Appellant

on 24.L0.2019, as is patently evident on the last page of Certified Copy of Final

Order of the Ld. Administrative Tribunal, which is being annexed to the present

Rejoinder as NIEXUBE_A:I

6. That such Certified Copy clearly and unequivocally states that a Copy of the

impugned order was "applied for on 15.10.2019" and that such Copy of the

impugned order was "delivered on 24,70.2019".

7. Therefore, it is submitted that the date of communication as per Section 16 of

the National Green Tribunal Act, 2010, which categorically provides that an

Appeal must be filed within thirty days from the date of communication of

the order (emphasis supplied), would be considered as 24.10.2019.

B. That the Appellant applied for the copy of the impugned order in bona fide on

the same day of the Appeal No.5/2018/AIR being dismissed, thus clearly

indicating that all due diligence was followed by the Appellant, and the impugned

order could only be challenged once the Appellant had access to the full order,

which was only possible after its delivery on 24.10.2019.

a
)

9. That in this regard, the Appellant relies on the judgment passed by this Hon'ble
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Tribunal in the matter of Padmabati Mohapatra u Union of fndia, (2013)

5CC Online NGT 98that-

"8, Corollary to such discussion would be the issue as to
when the limitation would start running or the date from
which such period of limitation is to fu reckoned. All these
questions need not detain us any longer as they squarely
stand answered by a Five-Member Bench of this Tribunal in
the case of Save Mon Region ftdemtion v. Union of India
[2013 (1) All India NGT Repofter Page lJ. tullowing the
principles stated therein, it is clear that
communication oforder is initiatd by transmitting
the order into the public domain by means which arc
accesible to the public at latge without hindrance.
That will b the date from which the
perid of limitation shall be r*kond as
contemplad under tution 76 of the MTAct

(emphasis supplied)

l0.Furthermore, the Appellant has filed an Application for Condonation of Delay

before this Honble Tribunal, wherein a detailed account of the causes of delay in

filing the present Appeal have been elaborated upon. That for the sake of brevity,

such are not being repeated in entirety.

ll,However, the Appellant has submitted that owing to a fractured hand injuries

sustained on 17.11.2019, and injuries sustained in a severe car accident dated

5.01.2020, the Appellant was unable to file the present Appeal within 30 day

period as prescribed by Section 15.

12.The Appellant has provided detailed accounts of causes of delay, and has

adduced documentary evidence including various newspaper clippings and

medical certificates describing injuries sustained to the Appellant, in support of

the Application for condonation of delay.

13.That despite such serious injuries and severe accidents, the Appellant managed

to ensure that the present Appeal was filed on 20.01,2020, thus being within the

90 day limitation period as under Section 16 of the NGT Act, 2010.

14.That Section 16 of the NGT Act, 2010 accordingly reads:

16. Any percon aggrieved by -
(f) an order or decision, madq on or afrer the
commencement ofthe National Green Tibunal Act, 2010 by
the Appellate Authority under Section 31 of the Air
(Prevention and Control of Pollution) Aq 1981

\4
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matl within a perid of thirty days from the date on which
the order or decision or direction or detennination is
communicatd to him, prefer an appeal to the Tibunal;
Proyidd that the Tribunal may, if it is *tisfid that
the appllant was pfievend by sufficient au* fiom
ftling the appl within the aid Fdd, allow it to tu
fild under this wtion within a further pertd not
excding sixty days.

(emphasis supplied)

l5.Therefore, the submissions of the Respondent No. 2 made vide Reply dated

17.LL.2020, are untenable in law.

16.Furthermore, Respondent No. 2 has attempted to mislead this Honble Tribunal

by stating, as in I.A. No. 2512020 filed by Respondent No.2 in the present

Appeal, wherein Respondent No. 2 themselves state that "the said Order was

ready for delivery on 23/10/2019"as on Para 6, P976.

17.However, the Respondent No, 2 failed to mention the very next line of the

impugned order, which clearly states lhat "Copy delivered on 24.10.2019':

lS,Respondent No. 2 has also attempted to mislead this Honble Tribunal by stating

that the date of communication ought to be considered as on 15.10.2019 or

23.10.2019.

19,The Appellant has already submitted that the copy of the order was

communicated on 24.10.2019 and the present Appeal was filed on 20.01.2020.

Thus, the delay is exactly of 58 days as has been stated by the Appellant, and

any counter claims made by the Respondent No. 2 are liable to be rejected.

20.That there are substantive issues which need to be adjudicated in the

accompanying Appeal by conducting a 'merit review'as per the Judgment dated

29th March, 2019 in the case titled Hanuman LaxmanAtoskar us. Union of

fndia, reporled in 2019 SCC Online,l41.

2l,Therefore in such premise, the delay so occasioned in filing the appeal needs to

be condoned by taking a liberal view. It is well settled that for purpose of

condonation of delay the Limitation is to be construed liberally so as to do

substantial justice to the parties. It is also well seftled that if the refusal to

condone the delay results in grave miscarriage of justice, it would be a ground to

condone the delay itself.

5
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22.That in this regard, the Appellant relies on the dictum of Collqtor, Land

Acquisition Anantnag us. Dlst lGtiji, reporled in 7987(2) SCC 7O7 where

the Hontle Supreme Court has stated as follows:-

"3. The legislature has confened the power to condone
delay by enading Sectron 5 of the Indian Limitation Act of
1963 in order to enable the Courts to do substantial justice
to pafties by disposing of matters on 'merits'. The
expresion "sufficient cause" employd by the
lqislature is adquately elastic to enable the courB
to apply the law in a meaningful manner which
subseryes the ends of justice-that bing the life-
purpose for the existence of the institution of CourB,
It is common knowledge that this Court has been making a
justifiably liberal approach in matters instituted in this Court.
But the message does not appear to have percolated down
to all the other Courts in the hienrchy, And such a liberal
approach is adopted on principle as it b realized that:-
" 1. Ordinarily a litigant does not stand to benefit by lodging
an appeal late. Refusing to condone delay can reult in
a meitorious malter being thrcwn oat at the very
thrcshold and ause of justice being defeatd. As
against this when delay is condoned the highest that can
happen is that a cause would be decided on merits after
hearing the pafties.
3. 'Every dayb delay must be explained" does not mean that
a pedantic approach should be made. Why not every hourb
delay, every second's delay? The doctrine must be applied in
a rational common sense pngmatic manner
4. When substantial justice and t&hnial
considerations arc pittd against @ch other, cause of
substantial justice dsetyes to be prefend for the
other side cannot claim to have vested right in injustice
being done because of a non-deliberate delay.
5. There is no presumption that delay is occasioned
delibentellq or on account of culpable negligencq or on
account of mala fides. A litigant does not stand to benefit by
resorting to delay In fad he runs a serious risk.
6. It must be gnsped that judiciary is respeded not on
account of its power to legalize injustice on technical
grounds but because it is capable of removing injustice and
is expeded to do so."
Making a justice-orientd apprcach ftom this
petspective, there was sufficient cause for condoning the
delay in the institution of the appeal.,"

(emphasis supplied)

23,That in a recent judgment Bhivchandra Shankar Dlorc u hlu Ganganm

Morc, 2O79 (7 5Cnrc 55f it has been held by the Hon'ble Supreme Court

that the words "sulficient cause" should be given a liberal construction, and has

accordingly ordered as followsi

"6.....Placing reliance upon 8. MadhuriGoud u. B. Damodar
Reddy (2012) 12 SCC 693, it was submitted that consistent
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view taken by the Supreme Court is that the words
"sufficient cause" should be libenlly construed and the
Distrid Court rightly condoned the delay in ftling the appeal."

15. It is a fairly well settled law that "suffrcient
cause" should be given liberal construction so as to
aduance sustainable justice when there is no
inaction, no nqligence nor want of bonafide could be
imputable to the appellant. Afrer refering to uarious
judgments, in B. Madhuri, this Court held as under:-

"6. The expression 'bufticient cause" used in Section
5 of the Limitation Ad, 1963 and other statutes is
elastic enough to enable the courts to apply the law
in a meaningful manner which serves the ends of
justice, No hard-and-fast rule has been or can be laid
down for deciding the applications for condonation of
delay but over the yearc courts have repeatedly
obseryed that a liberal approach needs to be adopted
in such matters so that substantive righb of the
pafties are not defeated only on the ground of delalt"
16. Obseruing that the rules of limitation are not
meant to destroy the rights of the parties, in N.
Balakrishnan v M. Krishnamurthy (1998) 7 SCC 123,
this Court held as under:-
"11. Ruls of limitation ate not m@nt to
desttoy the righB of parties, They arc meant to
s@ that parties do not rcsft to dilatory
tacti6, but seek their remedy promptly....Rules of
limitation ate not m@nt to detroy the ights
of the pafties. They arc meant to se that
pafties do not rcsoft to dilatoty tadics but sek
their rcmdy prcmptly. The idea is that every legal
remedy must be kept alive for a legislatively fixed
period of time."

(emphasis supplied)

+

24. It is humbly submitted before this Honble Tribunal that the present Appeal be

heard on the substantive issues involved, and that the Application for

condonation of delay be allowed.

25.That the present Appeal concerns matters of substantial merit and prima facie

violation of the Environment Impact Assessment Notification, 2006. That the

present Appeal has been filed within the period of condonation as provided in

Section 16 of the National Green Tribunal Act, 2010, as above mentioned.

2S.Accordingly, it is therefore humbly prayed that this Honble Tribunal may be

pleased to dismiss the present I.A. No. 2512020 filed by Respondent No. 2 M/s

Mormugao Port Trust in the present Appeal No. t712020[WZ.
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Pass any sudr order deemed fit by this Honue Trlbunal in the facts and

cirqrnstances of the case.

N'#Y"
APPEtI.AT{T

THROUGH

RITWICK U'TTA RAHUL MAITREYA GHOR.PADE

COUNSEL FOR THE APPELI.ANT

N-71, Lol^rer Ground Floor,

GreaEr l(allash-I, New Delhi - lfuxg

Email : liUgatlon. lift @gmail.com

Ph: 93124 0 1

VERIFICATIOlI

r, AtftiJit Prabhudesai, r& rbuse r{a. 479, orbrrrq Salft, souti @a Disttct -
103709 do hereby solemnly affirm and staE as under:

1. That I am the Appellant in the above tided Appeal and I am conversant vynh the

. facts aM the cimrrrtance of the case and cornp€tent b $rvear t ris atrdnft.

2. That that the ontents of the present Applicatbn ane true b rry knoivledge and/ or

based on infuimation, and/or he conEnts are based on tre legal submision and/or

inhrerces of facts, whldt I belleve to be true.

Date: {3n lw 1-,t 2- a1t
Pbe: f'(7o,Gaa

*vw.J \a'
epFE[Fnr
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BEFOflE THE HOI{,BTE |{AilOilfi. GREEII IRIET'T{AT

WESTERII ZOT{E EEIICH AT ruilE

I.A. t{O. 25 0F 2020

IT

APPEAT I{O. t7 0F 2020

ABHUIT PRABHUDESAI .APPELlrrr
VERSUS

THE @A STATE POII-UNON CONTROL BOARO & ORS. ...RE5PONDENT5

AFFIDAVIT

I, Abtrlrlt Prabhudesal, r/o flouse iao. 479, Curto,r{nr, SaloeE, Soldt Goa

Distrlct - 403709 do hereby solemnly affirm and staE as under:

1. That I am ti€ Appeflaft tn $€ abcre ffied Aopeal and am aonv€rsart

wl$ $e facB an<t cjrcumstanc€s descrlbed h the Ftseot ca* and as

$d1, I am compctent to srvear thls afidavlt.

2. Thtt the comefts of the accornrpanylng Applkdon at! tsue and corr€ct

and norolng materlal has been concealed therefrorn.
r\

Kr'*'P
r?' /+

-$"W-v

k\jt::*
DEgOTIEIIT

Lrrg

IT{ TH€ MATTER OF:

\
I'CP(IIIEI|T

YERIFICATIOII

- verilled on $E Lfof rft,e{..-:v, 2021 ttlat the ontenG of the above

r€ntlatcd fida\rlt al! true and conect and ndilng flrffial has bccn

conoeald thercftom.
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PI\NAJI - GOA

Shri Abhijit Prabhudesai,
House no. 479, Curtorim,
Salcete, South Goa District,
Goa. 403 709 Appellant

VS

1. The Goa State Pollution Control Board,
Through its Member Secretary,
Dempo Towers, 1'r Floor, Patto Plaza,
Panaji, North Goa District, Goa - 40300'l

2. M/s Mormugao Port Trust(MPT),
Headland Sada, Vasco-da-gama,
Mormugao, Goa. Respondents

JUDGMENT
2019 October 15

The Appeliant has challenged the Amendrnent no. 5/2556/6-

PCB/Tech/8700 dated 18.7.2018 to the Consent to Operate at Berth no. 9

of Mormugao Port granted by the Respondent no. 'l to the Respondent

no.2

1 Brief iacts as narrated by the Appellant are as under:

Tne Appellant states that the Environment lmpact Assessment

Notification, '1994 and Environment lmpact Assessment Notification, 2006

both require all port related activities to obtain prior Environrnental

Clearance The application dated 1 0.4.2018 subniitted by M/s lvlormugao

Port l'rust to the Resporrdent no. 1 shows that Environmental Clearances

....2t-
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POLLUTION APPEAL NO. 5/201 B/AIR
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have neither been submilted for the construction and use of the berth 9,

nor for the handling of polluting and dirty minerals, ores and cargoes such

as coking coal/coke, wood chips, etc.

The Appellant states that Respondent no. t has issued to lhe

Respondent no.2 and its agents numerous show cause notices for

\riolations while handling coal at the Port, causing pollution and violating

terms and conditions of the consents in the past. The Respondent no. 1

has even initiated criminal proceedings against an agent of lVt PT handling

coal at MPT in the recent past.

The Appellant submits that handling of lhe coal and coke by the

Applicant includes transportation of the cargoes from lhe Mormugao Port

to distant places outside the State using rail and road transportation.

These rail and road routes pass across the width of the State of Goa

causing widespread air and water pollution in these thickly populate

areas. The coal handling, storage and transportation is close to numerous

air and water resources, including the Vasco Bay, Zuari River, Arabian

Sea, coral reefs at Grande lslands and also to the air and various water

bodies along the road and rail routes. Further, the coal dust carried

across large distances settles on the ground and objects, only to be

washed by monsoons into the water bodies, thus causing grave water

pollution.

\
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The Appellant submits that the coal is first transported by ships and

then transferred from the ships to the berths, where it is handled, stored

and transported. All of these processes are carried out within the Vasco

Bay without measures to stop the pollution of the air and the waters of the

bay by the fugitive coal dust and spills. The Appellant submits that large

amounts of coal residues and coal dust are washed with the rain and by

the sprinklers into the Vasco Bay without any treatment. The coal

washings irrefutably carry heavy metals and other toxic components of

the coal directly into sea, wlth severe pollution and impact on the health

of the fish, the marine life and humans, who consume the sea food,

The Appellant submits that he had met the Member Secretary of

the Respondent no. 1 prior to the 133'd meeting of the Respondent no. 1

and had raised before him all the issues raised herein, but none have

been considered during the meeting. The Appellant had pointed out

during the meeting with the Member Secretaiy that it had become

abundantly clear during the public hearings held by the Respondent no. 1

during April-Nlay 2017 'for Environmental Clearances for coal handling at

the MPT that the entire population of Goa was strongly against the

handling ofcoal and wood chips at MPT. However, the Respondent no- 1

has failed to take any cognizance of the objections and the issues raised

during the said public hearings while considering the application for grant

of consent for increase in coal handling.
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The Appellant submits that the Member Secretary was informed by

the Appellant about the fact that the "Report of the Working Group for

Port Sector for the Twelfth Five Year Plan(2012-2017 )" clearly directs

tt/lPT to stop handling of hazardous and dirty cargoes at I\IPT and to

move them away from the city of Vasco for obvious reasons of health and

safety. The Member Secretary had requested the Appellant for a copy of

the report. which was duly emailed to him on 10.6.2018.

The Appellant submits that Government of Goa has commissioned

llT/8, lVlumbai to carry out source apportionment studies of the ongoing

pollution and the results of these studies should have been awaited

before any Consent was granted for the increase of handling coal and

other drrty or hazardous cargoes at MPT

2. The case of the Respondent no. 1 is as under:

The Respondent no. 1 submits that with regard to the application

for amendment in Consent to Operate from M/s Mormugao Port Trust

under the Water and Air Acts for handling all types of dry bulk, container

and General cargo at Berth no. 9 the members of Board deliberated and

decided to in principal grant Consenl, howevei, the Board decided to

seek clarification as regards to the type of cargo and the quantum to be

handled based on which the Chairman could grant the consent. The

Board was in receipt of letter bearing no. CE/WKS-404/2018i 1980 dated

EI

,t
1;
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6.7.2018 from the IMPT submitting the breakup of Cargo proposed to be

handled at Berth No.9, The Board has also granted to the unit a

Renewal of Consent to operate vide order bearing no. 5/2556/04-PCB/Cl

4013 dated 5.4.2018. Subsequently, amendment was issued bearing no

5/2556/6-PCB/Tech/8700 dated 18.7.2018. ln order to verlfy the status of

compliance with the consent conditions by the unit a detailed site

inspection has been conducted by the Technical Advisory Comrnittee of

the Board on 20.9.2018

The Respondent no. 1 submits that the Board has proposed lhe

implementation of the,following measures for control of Air and Water

Pollution

Measures to control air pollution

The unit shall install sprinklers and mist cannon system on board

near cargo transfer points to ensure dust control

Measures to control water pollution

The unit shall put tarpaulin in between the ship and barge to

prevent spillage in the sea.

The Respondent no 1 on discussion and deliberation, was of the

opinion that 'for improving air quality effective approach would be

identification of emission sources and assessment of extent of

Govl. Ptg. Press, Panaii-Goa 19.t0/5,OOO.' 8/2017
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The Respondent no. 1, therefore, proposed to carry out the Source

Apportionment Study in Vasco da Gama in order to ascertain the

quantitative contribution of activities in the Port area more specifically the

coal handling on the ambient air quality in Vasco City. Accordingly the

study is being carried out by Centre for Environmental Science and

Engineering, lnstitute of Technology, Bombay.

The Respondent no. 1 also carries out Ambient Air Quality

Monitoring also in olher cities in Goa where no lndustrial Activities are

prevalent and the Values of the Particulate Matter in these cilies is in the

similar range as that of the Vasco City. The Respondent no, 1 submits

that to ascertain the conkibution of various sources including handling of

coal and coke at berth no. 5A and 6A and Berth no 7 on the Air Quality in

the Vasco City, the Source Apportionment study is proposed and under

progress. The Respondent no. 1 submits that the llT Mumbai has

submitted an interim report daled March 2018 of the said study.

The Respondent no. 1 submits that transportation of cargo from

Mormugao Port to distant places outside the State is done by ship and

this transportation is done in fully mechanized and covered by tarpaulin

sheets,

The Respondent no. 1 submits that as per the Environmental

lmpact Assessment Notification 2006, the Board only facilitates the
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conduct of Environmental Public hearing. The objections/suggestions

received during such hearings are forwarded to the Regulating Authority

for the purpose of grant of environmental clearances and the Respondent

no. t has taken cognizance of the objections and issues raised during

public hearing while considering the application for grant of consent to

increase the coal handling. The Respondent no. t has granted consents

to Respondent no. 2 unit after considering the ambient air quality in the

city o[ Vasco.

The Respondent no. 1 states that slnce consent to operate for

handling coal is not granted, lhe issue of transportation causing water

pollution in marine environment at Vasco Bay, Zuari river and the sea

routes does not arise.

3. The case of the Respondent no. 2 is as under:

The Respondent no.2 submils that the impugned amendment

dated '18.7.2018 amends the renewal of Consent to Operate dated

5.4.2018. The renewal of Consent to Operate dated 5.4.2018 was valid

for the manufacture of lron Ore handling of a quantity of 11.50 [MTiannum

and E-auctioned iron ore of a quantity as approved by the State

Government.

The Respondent no. 2 submits that there is no challenge to the

QI
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original renewal of Consent to Operate dated 5.4.2018 which is valid upto

11 11.2019 and as such, it is not open to the Appellant to challenge only

the Amendment dated t8.7.2018,

The Respondent no.2 submits that the impugned amendment

daled '18.7.2018 amends the said renewal of Consent to Operate dated

5.4.2018 and is valid for the manufacture of Dry Bulk Cargo such as ores

and minerals of all types including iron ore, limestone, gypsum, bauxite,

manganese, fertilizer and fertilizer raw material, river sand, wood chips,

etc. for a quantity of 'l 1.00 MMT and Break Bulk Cargo such as granite,

all types of finished steel products, containers, bentonite, bagged cement

and fertilizers of a quantity of 0.5 MMT.

The Respondent no. 2 submils that the Appellant has not made out

any grounds under the Air Act to challenge the said amendment dated

18.7 .2018. The Respondent no. 2 submits that the contention of lhe

Appellant as regards the applicability of the Environment lmpact

Assessment Notification of either 1994 and/or 2006 is highly misplaced.

The Respondent no.2 submits that the Berth no.9 at the

Mormugao Port Trust was constructed between the years 1976 to '1978

and as such the Environment lmpact Assessment Notifications of either

1994 and/or 2006 are irrelevant and inapplicable.

The Respondent no.2 submits that the impugned amendmenl

....9i-
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dated 18 7.2018 does not refer at all to handling of any coal or coke and

as such, various averments made in the present appeal as regards coal

and coke handling are irrelevant and not at all applicable.

The Respondent no.2 submits that it has taken adequate

measures and precautions to check and conlrol any pollution in the Port

area. The Respondent no. 2 submits that continuous Ambient Air Quality

Monitoring Station (CAAQtvlS) is an equipment used to measure

particulate matter such as PM10 and PM2,5 in 'air at ambient condition.

CAAQMS is installed near Mormugao Port lnstitute(MPl). MPI is

approximately 400 m and 300 m away from Berth Nos. 10 and i 1

respectively. Similarly, MPI is approximately 800 m away from Mooring

Dolphin 1 , 2 and 3. CAAQMS analyses air sample automatically

collected from air every hour and analyses automalically to find

particulate matter PM10 and PM2.5. The results automatically derived

are sent through internet to CPCB server. CAAQMS equipment is

located at such location that it is in wind direction influenced through

cargo storage and handling at Berth Nos. 9, 10 and 11. This signifies that

CAAOMS results are outcome of pollution control measures taken by the

Port. ln addition, GSPCB has also installed an Ambient Air Quality

Monitoring Station in Vasco city. This equipment is manually operated

and reading is taken twice in a week and 104 readings in a year.

....'10/-
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4. Heard Ld. Advocate Ms. Sreeja Chakraborty for the Appellant, Ld

Advocate Shri J. Godinho for the Respondent no. 1 and Ld. Advocate

Shri Y. V. Nadkarni for the Respondent no. 2.

5. Ld. Advocate for the Appellant contends that the Appellant is a

permanent resident of C-1 Shamiana Co-op Housing Society, Comba,

Margao which is merely 50 mts from the railway track which is used to

transport coal and other dusty cargo from the Mormugao Port. The Ld.

Advocate submits that the Appellant's molher contracled lung cancer

which was detected in November 2015 and she expired on 22.3.2017

The Ld. Advocate submits that one of the major reason for contracting

lung cancer is due to long term exposure to coal dust and emissions from

coal train engines. This very fact was raised by the Appellant during the

Public hearing conducted on 28.4.2017 , for expansion of Berth B and 9 at

Mormugao Port Trust The Ld. Advocate contends that the Appellant is

directly affected and aggrieved by the grant of consent to Respondent no.

2 as he has suffered a personal loss owing to the long term exposure of

coal pollution which led him to migrate to his current temporary residence.

The Ld. Advocate submits that the Appellant raised the similar concern

about the coal pollution in the Public hearing conducted during 28.4.2017

ancj the same is well documented in the minutes of the Public hearing

procedure. The Ld. Advocate submits that the interpretation of 'Person

. . ..111-
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Aggrieved' has been elaborately discussed and decided by the Ld.

National Green Tribunal in case of Janajagrithi Samithi & Ors. vs

Karnataka State Pollution Control(2O13 SCC.OnLine NGT 32) while

dealing with squarely similar issues.

The Ld. Advocate submits that the Hon'ble Supreme Court in Akhil

Bharatiya Soshit Karamchari Sangh (Railway) v. Union of lndia &

Others (AlR 1981 SC 298 at page 317) emphasized on the point that

broader interpretation is to be provided to'person aggrieved'and held:

"Our current processua/ jurisprudence ,s not of

individualistic Anglo-lndian mould. lt is broad-based and

people-oriented, and envisions access to justice through

b/ass actions', 'public interest litigation', and

'representative proceedings'. lndeed, little lndians in large

numbers seekrng remedies in courts through collective

proceedings, instead of being driven to an expensive

plurality of litigations, is an affirmation of pafticipative

justice in our democracy. We have no hesitation in holding

that the narrow concepls of bause of action'. 'person

aggieved' and individual litigation are becoming

obso/escenl in some jurisdictions."

The Ld. Advocate submits that the Hon'ble Supreme Court had

adopted the Public Trust Doctrine in the lndian Environmental

Jurisprudence for the first time in M. C. Mehta v. Kamal Nath [(1992) 1

SCC 388] and thereafter, Hon'ble Supreme Court of lndia time and again,

. 12t_
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invoked the public trust doctrine for giving judicial protection to

environment, ecology and natural resources. The Hon'ble Supreme

Court recognized the importance of the public trust doctrine and applied

the same in several cases for protecting natural resources which have

been treated as public properties and are held by the Government as

trustee of the people.

Ld. Advocate for the Appellant contends th'at the Respondent no. 1

has failed to consider whether any Consent to Establish has been

granted in the past, which is a prerequisite for the consideration of the

application for Consent to Operate. The Ld. Advocate contends that the

impugned Consent Order is null and void in the absence of prior

Environment Clearance and Consent to Establish.

The Ld. Advocale submits that the impugned consent allows

Respondenl no, 2 to handle dry bulk cargo such.as Ores and minerals of

all types Ld. Advocate submits that'minerals of all types' also include

coal. Under the Part A of the First Schedule of the Mines and

Minerals(Development and Regulation) Act, 1957 Coal is listed as hydro

carbon/energy mineral.

The Ld. Advocale submits that in order to access the true Air

quality both PM10 and Pm 2.5 dala is required. The same can be

observed frcrn the llT Mumbai's interim report where they are collecting

.. .13t-
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24hour sample for PM 10 and PM 2.5 data from the CAAQM for data

sample consideration

6. The Ld. Advocate for Respondent no. 1 submits that the

Respondent no. t has granted consent to Respondent no. 2 after

considering the amblent air quality in the city of Vasco and has also

appointed llT Mumbai to carry out a source study. The Ld. Advocate for

Respondent no. 1 contends that since the Board has not granted Consent

to Operate for handling coal, the issue of transportation causing water

pollution in marine environment at Vasco Bay, Zuari river and the sea

routes does not arise

7 The Ld. Advocate for the Respondent no. 2 submits that the

Appellant has no locus standi to prefer the present appeal under Section

31 of the Air Act, 1981 , and the present appeal deserves to be dismissed

in limine. Ld. Advocate submits that section 31 of the Air Act, 1981

stipulates that "Any person aggrieved by an Order made by the State

Board under this Act may, within thirty days from the date on which the

Order is communicated to him, prefer an appeal lo such Authority as the

State Government may think Rt to constitute. As such, Section 31 of the

Air Act, 1 98 1 provides for an appeal only to any person aggrieved by an

Order made by a State Board. The Ld. Advocate submils that the

.. 141-
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Appellant cannot be said to be a person aggrieved by the lmpugned

Amendment dated 18.7.2018 and neither has the Appellant, in the

present appeal demonstrated how he is or could be said lo be a

person aggrieved such as to file the present appeal. The Ld. Advocate

further submits that as may be seen from lhe memorandum of appeal, the

Appellant is resident of House no. 479, Curtorim, Salcete, South Goa,

which is situated atleast more than 50 kms from the Mormugao Port. As

such, the Appellant cannot be considered as a person aggrieved to prefer

the present appeal.

ln support of submissions, the Ld. Advocate has relied on the

Judgment of the Hon'ble National Green Tribunal, Principal Bench in the

case of Rana Sengupta v/s Union of lndia(MANU/NGT/0032/2013) and

Judgment of the Hon'ble National Green Tribunal, Southern Zone at

Chennai in the case of Janajagrithi Samithi & Ors. v. Karnataka State

Pollution Control Board and Anr. (2013 SCC OnLine NGT 32).

B. I have carefully considered arguments and perused the records.

L The point for delermination is whether the Appellant is entitled for

reliefs claimed

Govl Plg Prcas, Pe^aji-coe tgj0/5,000 e/2017
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10. Section 31 of the Ai(Prevention and Control of Pollution) Act, j9B1

reads as under:

"Appeals - (1) Any person aggrieved by an order made

by the State Board under this Act may, within thirty days

from the date on which the order is communicated to

him, prefer an appeal to such authority as the Sfate

Government may think fil to constitute."

The Rules 3 and 4 read as under:

"3. Appeal to be filed by aggrieved persons. - (1) Every

appeal against an order passed by the State Board

under section 21 of the Act shall be filed by the

aggrieved person in Form 'A' if it retates to a matter

covered by sub-sections (4) and (6) of section 21 .

4. Procedure to be followed by the appellate authority in

dealing with and disposa/ of the appeal. - (1) The

Appellate Authority sha/l as soon as may be, after the

appeal is filed before it, fix a date for hearing the appeal

and give notice of the same to the appellant and the

Member Secretary of the State Board in Form ,8,. While

giving such intimation to the Member S'ecretary, a copy

of the appeal together with enclosures received with it,
sha// a/so be senl to the Member Secretary, and he shall

be called upon to send lo the appeilate authority alt the
relevant records connected with the matter."

Oovl. Ptg. P.css. panaji-Goe igt0/5,OOO. €/2017

16t-

e3

no,,,#S#H,*

186



dL
*
ds

!

AOMiNISTRATIVE TIiIi]UN,
DANAJI4O^

r,.
*ri

ADMINISTR{IM,'I'RIBUNAL, cOA
,r.iI

PANAJI-GOA

The Form'A' Rule 3(1) is as under:

Before the Appellate Authority constituted under section
31 of the Air (Prevention and Control of Pottution) Act, 1991

(Central Act 14 of 1981).

Memorandum of appeal of Shri .......

v/s

The Goa State Pollution Control Board

Appellant

The appeal of Shri resident ol
Dislrict ... ..... . against the Order No. ............. daled . .. .......

passed by the Goa State Pollution Control Board, showeth as

follows:

(1) Under Secfion 21/22 of the Air (prevention and

Control of Pollution) Act, 1981 (Central Act of 1981):

. The Appellant has been refused Consent.

. The Consent has been withdrawn by the State Board.

. The Consent has been granted subject to the conditions

mentioned in the order passed by the Goa SIaIe pottution

Control Board in respect ....... of
the .......... _.......... Com pany/Corporation/

Municipality/Notified Area Committee etc. noted be!ow:

(a) name of the Plant/Company/Corporation/Municipality/

Notified Area Com mittee;

(b) Place;

(c) Name of the street; and

(d) District.

..17/-
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A copy of the consent order in question is attached hereto.

(2) The facts of the case are as under:-

(Here briefly mention the facts of the case.) 
'

(3) The grounds on which the Appellant relies for the purpose of
this appeal are as below:-

(Here mention the grounds on which the appeal is made.)

(4) ln lhe light of what is stated above, the appellant

respectfully (a) prayeth that the unreasonable conditions(s)

imposed should be treated as annulled or it/they should be

substiluted for such other condition(s) as appears to be

reasonable

or

(b) the unreasonable condition(s) ............... shoutd be

varied in the following manner (here mention the manner in
which the condition(s) objected should be revised).

An amounl of Rs. ... ..,.... .... as fee for this appeal has

been paid vide receipt No ... . .. .. .... . .. dated

an authenticated copy of which is attached in proof of payment.

N

Signature

Appellant

of the

Covl. Ptg. Press, Panaji-coa tgi0/5,000- a/2017
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Name(in Block Letters) :

Occupation.

Address.

Date.
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11 ln the case of Rana Sengupta vs Union of lndia and ors.

(MANU/NGT/0032120131 the Hon'ble National Green Tribunat hetd:

"12. So far as /ocus-sla ndi of the Appellant is concerned,

it would be appropriate to examine what he has pleaded

in the memorandum of appeal. He alleged that although

he has no personal interest in the matter, yet because he

is working for the welfare of the people, particularly for

lhose whose concern might have otherwise remained

unrepresented, he is aggrieved. Secondly, he stafes thai

he has been raising lhe issue of noncompliance of
environmental norms by the Project Proponent and had

filed earlier appeal no. 32/201 1 with a view to stalt

installation of Ductile lron Pipe Plant Project. He says

that he is a public spirited citizen with working experience

in steel and iron industry and has futl knowledge of the

impact of these industries on ecology, environment and

human lives. These are the reasons given by him to
demonstrale lhat he is competent to fite the appeal.

Sectron 16 of the NGT Act, 2010 provides appellate
jurisdiction to the Tribunal. The opening words of Secllon

16 go to show that "any person aggrieved" by order made

granting EC can prefer appeal under Section 16(h) ot the

NGT Act, 2010. The expression "person aggrieved by',

intply some or other reason which might have aggravated

the person to underlake the legal remedy. Such a person

must demonstrate that he is direcily or indirecily

concerned with the adverse environmental impact which

is likely to be caused due to granting of EC by the

10/-
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competent authority. The Appellant, admittedly, resrdes

at Babu Bagan, Dhakuria area of Kolkata. The main

project and expansion area of the subsequent prcject is

situated at Shyamraipur(District Paschim Medinipur). lt is

not the case of the Appellant that he has any property in

the adjoining area of village Shyamraipur. /t is nof his

case that he is personally adversely affected due to the

installation of the expansion prqect in question. He

vaguely sfates lhat he is a public spirited citizen with

experience of working with steel and iron industries and

has full knowledge of the impact of these industries on

ecology, environment and human lives. He vaguety

proclaims that he is working for the welfare of the peopte

and particularly who have remained unrepresented.

13. We do not find any tangible material which would

plausibly show that the Appellant has credentials as

expeft in the field of slee/ and iron industries and we are

al a /oss to know in what manner he is working for the

welfare of unrepresented members of the public. lt is not

his case that he represenls any NGO. H/s se/f-

proclaimed stalus as "public spirited citizen" is of no much

avail. There is absolutely no record to show that he

pafticipated in the public consultation process and raised

any issue regarding the environment or socio-economic

adverse impact on account of establishment of the
proposed project. The only reason lhat he has

unsuccessfully preferred Appeal No. 32/201 1 against
granttng of earlier EC for procluction of Ductile lron pipe

Plant is of no much significance and is irrelevant.

.. .20/_
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Moreover, that appeal came to be dlsmissed and there is

no finding of this Tribunal that the Appellant /s lo be

treated as "an aggieved person". Considering forgoing

discusslon, we have come to the conclusion that the

Appellant has no locus-standi to prefer the present

appeal. He cannot be treated as an aggrieved person

and the appeal filed by him cannot be entertained. This

answers the point no. 1 ."

ln the case of Janajagrithi Samithi & Ors. v. Karnataka State

Pollution Control Board and anr.(2013 SCC OnLine NGT 32) the

National Green I ribunal held.

"20) Apad from the aboye, as could be seen from the

repoft, some of the Appellants are having their landed

propefties such as agricultural lands, wells, etc., near to

the plant in question and had complained that there

would be large scale damages to the agricutturat lands,

surface water, wells in particular and the environment in

general and the heailh of people and if the allegations

were true, they were directly affected by the

environmental pollution from the plant. The Appeltants

are interested persons rn the environment and ecology of
the area. Under these circumstances, they can be

called, no doubt, as aggrieved persons since they
apprehend danger lo human lives and their properties.

The Tribunal is of the view that the 'person aggrieved,' in

environmental matters must be given a liberal

. ..21/-
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construction and it needs to be flexible. The above view

is aiso strength ened by the provisions of the Constitution

of lndia in Articles 48A and 51A(g) which read thus:

"Article 48A. Protection and improvement of
environment and safeguarding of forests and witd life:

Ihe State shall endeavour to protect and improve the

enviionment and to safeguard the forests and witd life of

the country.

Article 51A. Fundamental duties: lt shall be the duty of
every citizen of lndia -
(g) to protect and improve the natural environment

inctuding foresls, /akes, rivers and wildlife and to have

compassion for Iiving creatures_

ln the case of Gujarat Pollution Control Board vs parmar

Devusinh Shersinh and ors.(Special Civil application no. 11 of 1999)

the Hon'ble High Court of Gujarat held:

"2. The learned Counsel for the petitioner submits that

the respondent has no /ocus standl to file the appeal

before the Appellate Authority. lt is a grievance of the

respondent No. 1 before the Appellate Authority that the

consent order passed by the petitioner in respect of the

Respondent no. 2-industry witt adversety affect the
petitioner and other persons of the area and he has right
of appeal. lt is true that Respondent no. 1 was not a
pafty to the consent order, but in case that order

. ..22/-
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adversely affects the petitioner, certainly, the appeal is

maintainable. He was not a pafty to the.order impugned

before the Appellate Authority and copy of the same was

not required Io be senf to him. But, merely because he

was not a party or that the copy of the order was not sent

to Respondent No. 1, is hardly any ground to disallow

him from filing of the appeal. This is a matter of pollution

control and all the affected persons can file an appeal

under Section 28 of the Act, which is very specific and

clear Any person aggrieved by an order made by the

Board under Secflon 25, Section 26 or Section 21, has a

right of appeaL /t ls nof lhe case of the petitioner that the

order which has been challenged by Respondent no. 1

before the Appellate Authority does not fall under any of
the provisions of Sectlons 25, 26, or 27 of the Act. The

water and air pollution are really a senous problems in

the country and it is not unknown that the Courls are

taking these matters very seriously public interest

litigations are being filed in the Court in many of the

matter where there is endanger of water or air pollution

by installation of industry. /f thrs is the position then, I fail

lo see ln case the Respondent no. t has gone to the

Appellate Authority by filing an appeal, how he could

have been deprived of his right of pollution free air and

water.

3 A person who was not a pafty to the order has a right

of appeal to the Appellate Authority though with the

leave of the Appellate Authority, where the impugned

order adversely affect him. This position of law is well

....tJ/-
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settled. The petitioner, in case, is aggrieved of the order

of the Board, an appeal is permasib/e with the leave of
the Appellate Authority. Here the Appellate Authority

has entertained the appeal and objection raised by the

petitioner regarding its maintainability thereof has been

turned down. ln view of this legal position, the Petitioner

has no case whatsoever."

ln the case of Shankar Oram vs Member Secretary, State

Pollution Control Board and anr.(Appeal no. 11(A) of 2007) the

Hon'ble High Court of Orissa held:

"18. From lhe discussrons made above and the judicial

pronouncemenls clled above, it is clear that the case al

hand stands on a better footing because under the Air

Act, as we have indicated earlier, any person can file

appeal against any order passed by the State Board if he

is aggrieved by that order. So, the irresis/ib le conclusion

is that a person, who is affected by an order made by the

State Board even if he is not a pafty, can file appeal

under Section 31 of the Air Act because Section 31 can

never be interpreted that il is only restricled fo persons

who obtained the consent vis-a-yis lhe Board, as argued

by the Learned Counsel for the Respondent industry.

19. ln our considered opinion, the intention of the statute

is very clear and it allows any person aggrieved by an

order made by the State Board lo file an appeal within

thitty days from the date on which the order is

communicated to him. So, in case a member of general

..24/_
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public ultimately who takes the burn of the air pollution

wants to ventilate his grievance, in .our considered

opinion, should approach the Board drawing its attention

to the deviation, if any, in the consent conditions as well

as the standards of emrssion laid down by the Board in

relation to each such consenl lf the Board does nof

take any action on the same or the Board passes an

order on the same by which the comptainant is
aggrieved, he can file an appeal under Section 31 of the

Air Act.

20. But in the present case, the inspeclion repoft

submitted by the Board pursuant to the direction of this

Authority shows that the Respondent industry has

complied with the consenf conditions and meets the

standard of emission laid down in the consent order

21 . ln that view of the matter, we decline to grant the

relief sought by the Appellant. But tooking at the report of
the Board we direct the Board to regularly and

periodically monitor the Pollution Control Devices of the

Industry. The appeal is disposed of."

ln the case of Ayaaubkhan Noorkhan pathan vs State of

Maharashtra and others[(2013) 4 SCC 4G5] the Hon,ble Supreme Court

held.

E 't
i

o

4 t'
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'9. /l rs a sett/ed legal proposition that a stranger cannot

be permitted to meddte in any proceeding, unless he

sallsfies the authority/court, that he fatts within the
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category of aggrieved persons. Only a person who has

suffered, or suffers from legal injury can challenge the

act/action/order, etc. in a court of hw. A writ petition

under Article 226 of the Constitution is maintainabte

either for the purpose of enforcing a statutory or legat

right, or when there is a complaint by the Appellant that

there has been a breach of statutory duty on the paft of
the authorities Thercfore, there must be a judicially

enforceable right available for enforcement, on the basis

of which writ jurisdiction is resorfed to. The Court can, of
course, enforce the performance of a statutory duty by a

public body, usrng its wit jurisdiction at the behest of a
person, provided that such person salisfie s the Court

that he has a legal nght fo rnslst on such performance.

The existence of such right is a condition precedent for
invoking the wit jurisdiction of the courls. lt is implicit in

the exercise of such extraordinary jurisdiction that the

relief prayed for must be one to enforce a legal right. tn

fact, the existence of such right, is the foundation of the

exercise of the said jurisdiction by the Couft. The legat

right that can be enforced must ordinarity be the right of
the Appellant himself , who complains of infraction of
such right and approaches the Court for relief as regards

the same.

10. A "legal right", means an enti ement arising out of
legal rules. Thus, it may be defined as an advantage, or
a benefit conferred upon a person by the rule of taw.

The expression, "person aggieved" does nol include a
person who suffers from a psychological or an imaginary

....10/-
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injury; a person aggrieved must, therefore, necessarily

be one whose right or interest has been adversely

affected or jeopardised.

11. ln Anand Sharadchandra Oka v. University of

Mumbai, a similar view was taken by this Court,

observing that, if a person claiming relief is not eligible

as per requirement, lhen he cannot be said to be a
person aggrieved regarding the election or the selection

of other persons.

12 ln A. Subash Babu v. State of A.P., this Couft held

(SCCpp 628-29, para 25)

"25. . .......The expression 'aggrieved person'

denotes an elastic and an elusive concept. lt

cannot be confineC within the bounds of a rigid.

exact and comprehensive definition. /fs scope and

meaning depends on diverse, variable factors such

as the content and intent of the statute of which the

contravention is alleged, the specific circumstances

of the case, the nature and extent of the

complainant's interest and the nat.ure and the

extent of the prejudice or injury suffered by the

complainant."

The Hon'ble National Green Tribunal in Save Mon Region

Federation vs Union of lndia and ors. (M.A. No. 1O4 of ZO12 in appeal

...27 t-
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"18. Law gives a right to 'any person' who is 'aggrieved' by
an order to prefer an appeal. The term ,any person' has to

be widely construed. lt is to include all tegalenllfies so as lo
enable them to prefer an appeal, even if such an entity does
not have any direct or indirect interest in a given prolect.',

The Air(Prevention and Control of pollution) Act, 19g.1 provides for

prevention, control and abatement of air pollutions for the establishment.

The Act was enacted as an integrated approach for tackling

environmenlal probrems rerating to the poilution. The approach of this

Tribunal shourd be to secure the object which statute seeks to achieve

unless cruciar omission or clear direction in the starute makes it

unattainable. lt is set ed principle of interpretation that a statute must be

construed to make it effective and workabre. A statute or any provision

therein must be so construed as to make it effective and operative in

order to give meaningfur rife to the regrsrative 
'enactment. 

The right to

healthy environment is an integrar part of right to rife under Articre 21 of

the constitution. This right shourd be without any rimitation as regards to

locus or interest of the person who approaches the Tribunal. ln my

considered opinion the issue whether any person, may or may not having

personal/vested right in the subjecl matter, could be regarded as

'aggrieved person'and can approach the Tribunal against any consent

Gon ptg. Pre$, panaji-coa tglO,5,O0O &20i7
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granted by the Board has to be decided on basis of totality of facts and

attending circumstances in each case. lt is necessary to bear in mind

that appellate jurisdiction of this Tribunal under the Act cannot be

confused with the jurisdiction of the Hon'ble High Court in PIL Writ

Petition.

12. The impugned order in the present appeal is directed against an

Amendment daled 187.2018 granted by the GSPCB to the Consent to

Operate the following at Berth No. 9 of the Mormugao Port.

.it

Sr.
No.
1.

DESCRIPTION

Dry bulk cargo such as ores

and minerals of all types

including iron ore, limestone,

gypsum, bauxite, manganese,

fertilizer and fertilizer raw

material, river sand, wood

chips, etc.

Break bulk cargo such as

granite, all types of finished

steel products, containers,

bentonite, bagged cement

and fertilizers.

Total

QUALITY ;

1'1 .00 tvilvlT

0,5 MMT

Govt Ptg. Press, Panajr-Goa 1910/5,000 g/20t7.
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The said Amendment dated 18.7-2018 amends the renewal of

Consent to Operate dated 5.4.2018 which was valid for the manufacture

of

(i) lron Ore handling of a quantity of 11.50 MT/annum;

and

E-auctioned iron ore of a quantity as approved by the State

Government.

(ii )

There is no challenge to the original renewal of Consent to Operate

dated 5,4.2018 which is valid upto 11.11.2019. The Appellant has

selectively challenged only the amendment dated 18.7.2018 that too at

this belated stage.

14. The impugned amendment dated 18.7.2018 does not refer to

handling of any coal/coke at the Berth No.9 and as such, various

Oovt. Ptg. Press, Panaji-coa 1910/5,000 8/2017
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1 3. The Appellant contends that there is no Environmental clearance

under the Environment lmpact Assessment(ElA) Notification, 2006. This

contention is misplaced.

Admitfedly, the Berlh no 9 at Mormugao Port was constructed

between the years 1976 to 1978 and as such the EIA Notification,2006

has no application to the said Berth No. 9.
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averments, submissions and documentation made and relied on by the

Appellant in the present appeal as regards coal or coke handling, are

irrelevant and not at all applicable.

15. The Appellant has not made out any grounds as to why the

Amendment dated 18.7.2018 is contrary to the Air Act, 198'l and/or

whether the said Amendment dated 18.7.2018 violates any provisions of

the said Air Act, 1981 . The Appellant has not placed anything on record

to show any pollution at the said Berth No- 9 of the lVlormugao Port

beyond the permissible limits. The record reveals that the Respondent

no.1, which is a Statutory Body under the Air Act, 198 l , after taking into

consideration the relevant facts, has issued the impugned Amendment

dated 18.7.20'lB. Such an order of a Statutory Authority cannot be lightly

interfered with on flimsy grounds raised by the Appellant.

16. The Appellant has placed reliance on the Report dated October

2011 o'f the working group for Port Sector for the s-Year Plan,2012-2017.

This report is irrelevant as regards the impugned amendment dated

18.7 .2018. The allegation of alleged pollution due to activities at Berth

no. 9 is without any basis as it is not supported by any reliable scientific

data. The Appellant has not produced any technical report to

....31t-
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demonstrate that there is pollution caused on account of the activities at

the Berth no.9 and the ambient air readings are all not within the

permissible limits.

The record reveals thal the Board has granled consenl after

considering the ambient air quality in the city of Vasco and has also

appoanted llT, Mumbai to carry out a source study. The Board has also

relied on the site rnspection Report dated zo.g.zo1g of the Technicar

Advisory Committee (TAC) and also the lnterim Report dated March,

2018 submitted by llT, Mumbai lt bears menlioninq that the Board has

not qranted Consent to Opera te for handlin coa I at the said Berth no 9

17. The Ld. Advocate for Appellant submits that though the Board has

not granted consent to operate for handling coal at berth no. g, the

Respondent no.2 has to be permanen y precluded from handling coal

from Berth no. 9. No such relief can be granted as the powers of the

Tribunal are limited whire exercising appeilate jurisdiction under poilution

Acl and the area of jurisdiction is clearly defined.

'18. This Tribunal has observed that alongwith pollution appeals filed

with genuine concern for damage likely or aiready caused to the

environment there are appears fired with other motives or without much

substance. This Tribunal is not free from such motivated and frivorous

....32t-
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litigation ln most of the motivated appeals, the Appellant deliberately

creates confusion by introducing irrelevant or minimally relevant facts and

documents. [/ore often than not, they appear attractive at first blush and

only on deeper examination the irrelevance and hollowness of these

contentions and documents come to light. Th6 Tribunal cannot rejecl

such pleas at first look and it takes qgite some time before Tribunal ca,n

see through, discern and reach the truth. This results in abuse of time of

the Tribunal.

19. lt bears mentioning that the right to healthy environment is an

integral part of the right to life under Article 21 of the Constitution. How

can human being survive without a healthy environment? Therefore,

before parting with the matter let me make it clear that dismissal of this

appeal shall not absolve the board from regularly and periodically

monitoring Air and Water pollution and implementing appropriate

measures for control of Pollution, if so required.

20. Keeping in view totality of facts and attending circumstances, the

indulgence of the Tribunal is not warranted.

Appeal is disnrissed.
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